
333

Internal Revenue Service, Treasury § 301.6402–7

and use of confidential tax informa-
tion. Agencies receiving such informa-
tion are subject to the safeguard, rec-
ordkeeping, and reporting require-
ments of section 6103(p)(4) and the reg-
ulations thereunder. The agency shall
inform its officers and employees who
access or use confidential tax informa-
tion of the restrictions and penalties
under the Internal Revenue Code for
misuse of confidential tax information.

(n) Effective dates. This section ap-
plies to refunds payable under section
6402 after April 15, 1992, and on or be-
fore January 1, 1998. For the rules ap-
plicable after January 1, 1998, see 31
CFR part 285.

[T.D. 8413, 57 FR 13038, Apr. 15, 1992; 57 FR
36691, Aug. 14, 1992, as amended by T.D. 8837,
64 FR 48548, Sept. 7, 1999]

§ 301.6402–7 Claims for refund and ap-
plications for tentative carryback
adjustments involving consolidated
groups that include insolvent finan-
cial institutions.

(a) In general—(1) Overview. Section
6402(i) authorizes the Secretary to
issue regulations providing for the pay-
ment of a refund directly to the statu-
tory or court-appointed fiduciary of an
insolvent corporation that was a sub-
sidiary in a consolidated group, to the
extent the Secretary determines that
the refund is attributable to losses or
credits of the insolvent corporation.
This section provides rules for the pay-
ment of refunds and tentative
carryback adjustments to the fiduciary
of an insolvent financial institution
that was a subsidiary in a consolidated
group.

(2) Notice. This section provides no-
tice to the common parent of a consoli-
dated group of which an insolvent fi-
nancial institution is or was a member
that—

(i) The fiduciary for the institution
may, in addition to the common par-
ent, act as agent for the group in cer-
tain matters relating to the tax liabil-
ity of the group in the year in which a
loss arose and for the year to which a
claim for refund or application for ten-
tative carryback adjustment relates;
and

(ii) The Internal Revenue Service
may deal directly with the common
parent or the fiduciary (or both) as

agent for the group to the extent pro-
vided in this section.

(b) Definitions. For purposes of this
section, the following terms have the
meanings set forth below:

(1) Carryback year group. A carryback
year group is a consolidated group of
which a corporation that is or becomes
an insolvent financial institution is a
member during a consolidated
carryback year.

(2) Consolidated carryback year. A con-
solidated carryback year is a consoli-
dated return year to which a loss aris-
ing in a loss year is carried back.

(3) Fiduciary. A fiduciary is—
(i) The Federal Deposit Insurance

Corporation;
(ii) The Resolution Trust Corpora-

tion; or
(iii) Any other entity established by

federal law, or a federal agency, that is
identified by the Commissioner in a
revenue ruling or revenue procedure as
a fiduciary for purposes of this section;

in its capacity as an authorized re-
ceiver or conservator of an insolvent fi-
nancial institution.

(4) Insolvent financial institution. An
insolvent financial institution (an in-
stitution) is a bank or domestic build-
ing and loan association for which the
fiduciary is authorized to act as a re-
ceiver or conservator—

(i) On the ground that the institution
is insolvent within the meaning of 12
U.S.C. 191, 12 U.S.C. 1821(c)(5)(A), 12
U.S.C. 1464(d)(2)(A)(i), or 12 U.S.C.
1464(d)(2)(C)(i) or any applicable state
law (or any successor statute which
adopts a substantially similar stand-
ard); or

(ii) On grounds other than insol-
vency, provided that the institution is
insolvent within the meaning of para-
graph (b)(4)(i) of this section at any
time after commencement of the con-
servatorship or receivership.

A reference to an institution under
these regulations includes, as the con-
text requires, a reference to prede-
cessors and successors of the institu-
tion.

(5) Loss year. A loss year is a taxable
year for which any member or former
member of the carryback year group
claims a loss that may be carried back.
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(6) Loss year group. A loss year group
is a consolidated group of which a cor-
poration that is or becomes an insol-
vent financial institution is a member
during a loss year.

(7) Procedure effective date. The proce-
dure effective date is the day on which
the Internal Revenue Service has proc-
essed the notice described in paragraph
(d)(1) of this section to the extent nec-
essary for all Internal Revenue Service
Centers to have access to information
indicating that—

(i) Appropriate notice to the Internal
Revenue Service has been filed; and

(ii) Payments with respect to losses
of an institution are to be paid in ac-
cordance with the procedures set forth
in this section.

(8) Definitions in § 1.1502–1. Unless oth-
erwise provided, the definitions con-
tained in § 1.1502–1 of this chapter apply
in this section.

(c) Deemed agency status of fiduciary—
(1) In general. Notwithstanding the gen-
eral treatment of a common parent as
the agent of a group under §§ 1.1502–77
and 1.1502–78 of this chapter, if the fidu-
ciary satisfies the notice requirements
of paragraph (d)(1) of this section, the
fiduciary may also be deemed to be an
agent under §§ 1.1502–77 and 1.1502–78 of
this chapter—

(i) Of the loss year group (if any) for
purposes of filing a consolidated return
for the loss year;

(ii) Of the carryback year group for
purposes of filing a claim for refund or
an application for a tentative
carryback adjustment for the consoli-
dated carryback year under paragraph
(e) of this section and receiving pay-
ments of any refund or tentative
carryback adjustment under paragraph
(g) of this section; and

(iii) Of the carryback year group, the
loss year group or any other group of
which the institution is a member for
any matter pertaining to the deter-
mination of the refund or tentative
carryback adjustment, but only to the
extent provided in paragraph (c)(2) of
this section.

(2) Limitation. The fiduciary may act
as an agent for matters described in
paragraph (c)(1)(iii) of this section only
to the extent—

(i) Authorized by the district direc-
tor, in his/her sole discretion, after re-

ceiving a written request from the fidu-
ciary; or

(ii) Requested by the Internal Rev-
enue Service under paragraph (f)(3) of
this section.

(d) Notice requirements—(1) Notice to
the Internal Revenue Service. To satisfy
the notice requirement of this para-
graph (d)(1), the fiduciary must file
Form 56–F, Notice Concerning Fidu-
ciary Relationship of Financial Institu-
tion, with the Internal Revenue Serv-
ice Center indicated on the form. How-
ever, in its sole discretion, the Internal
Revenue Service may treat notice to it
in any other manner as satisfying the
notice requirement under this para-
graph (d)(1).

(2) Notice to the common parent—(i)
Form 56-F. The fiduciary must send a
copy of the form 56–F filed with the In-
ternal Revenue Service Center or any
other notice provided to the Service
under paragraph (d)(1) of this section
to the common parent of the loss year
group (if any) and the common parent
of all carryback year groups (if dif-
ferent from the loss year group).

(ii) Claim for refund and loss year re-
turn. If a claim for refund is filed by
the fiduciary in accordance with para-
graph (e)(1) of this section, the fidu-
ciary must provide a copy of the claim
for refund to the common parent of the
carryback year group. If a loss year re-
turn is filed by the fiduciary in accord-
ance with paragraph (e)(3) of this sec-
tion, the fiduciary must provide a copy
of the loss year return to the common
parent of the loss year group (if any).

(iii) Additional information. The fidu-
ciary must provide to the affected com-
mon parent a copy of the request for
agency status referred to in paragraphs
(c)(2) (i) and (ii) of this section, and a
copy of any additional information
submitted to the Internal Revenue
Service as agent under paragraph
(c)(1)(iii) of this section.

(e) Filing requirements of the fidu-
ciary—(1) Claim for refund by the fidu-
ciary. If the fiduciary accepts a claim
for refund filed by the common parent,
the fiduciary may claim a refund under
this section by filing a copy of the
common parent’s claim for refund. If
no claim for refund is filed by the com-
mon parent for the consolidated
carryback year or the fiduciary does
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not accept a claim for refund filed by
the common parent, the fiduciary may
claim a refund under this section by
filing its own claim for refund under
section 6402, based on all information
pertaining to the institution and all in-
formation pertaining to other members
of the carryback year group and the
loss year group to which the fiduciary
has reasonable access. Any claim for
refund filed by the fiduciary under this
paragraph (e)(1) must contain the title
‘‘Claim for refund under section 6402(i)
of the Code’’ at the top of the first page
of the claim, and the following must be
attached to the claim:

(i) The name and employer identi-
fication number of the institution that
was a member of the carryback year
group;

(ii) The name of the fiduciary;
(iii) A schedule demonstrating that

the amount of the refund claimed by
the fiduciary is determined in accord-
ance with paragraph (g) of this section;

(iv) A representation that the insti-
tution is an insolvent financial institu-
tion as defined in paragraph (b)(4) of
this section;

(v) A representation that the fidu-
ciary has satisfied the requirements set
forth in paragraphs (d)(2)(i) and (ii) of
this section; and

(vi) A statement executed by an au-
thorized representative of the fiduciary
and any paid preparer utilized by the
fiduciary that provides ‘‘Under pen-
alties of perjury, I declare that I have
examined the items listed in § 301.6402–
7T(e)(1)(i) through (v), including ac-
companying schedules and statements,
and to the best of my knowledge and
belief, they are true, correct, and com-
plete. Declaration of preparer (other
than fiduciary) is based on all informa-
tion of which the preparer has any
knowledge.’’

(2) Application for tentative carryback
adjustment pursuant to section 6411. Not-
withstanding section 6411 and § 1.1502–78
of this chapter, an application for a
tentative carryback adjustment must
be signed by both the common parent
of the carryback year group and the fi-
duciary if the payment with respect to
the tentative carryback adjustment is
not made before the procedure effective
date (whether or not the application
was filed before the procedure effective

date). Any application for a tentative
carryback adjustment filed under this
paragraph (e)(2) must contain the title
‘‘Application for tentative carryback
adjustment under section 6402(i) of the
Code’’ at the top of the first page of the
application. In addition, the following
must be attached to the application:

(i) The name and employer identi-
fication number of the institution that
was a member of the carryback year
group;

(ii) The name of the fiduciary;
(iii) A schedule demonstrating that

the amount claimed by the fiduciary is
determined in accordance with para-
graph (g) of this section;

(iv) A representation that the insti-
tution is an insolvent financial institu-
tion as defined in paragraph (b)(4) of
this section; and

(v) A representation that the fidu-
ciary has satisfied the requirements set
forth in paragraph (d)(2)(i) of this sec-
tion.

(3) Loss year return by the fiduciary. If
the institution is a member of a loss
year group, and either the common
parent does not file a loss year return
or the fiduciary does not accept the
loss year return filed by the common
parent, the fiduciary may file a loss
year return with respect to the loss
year group. A loss year return can only
be filed by the fiduciary in conjunction
with the filing of a claim for refund
under paragraph (e)(1).The return must
be based on all information pertaining
to the institution and all information
pertaining to other members to which
the fiduciary has reasonable access.
Any return filed by the fiduciary under
this paragraph (e)(3) must contain the
title ‘‘Loss year return under section
6402(i) of the Code’’ at the top of the
first page of the return, and the fol-
lowing must be attached to the return:

(i) The name and employer identi-
fication number of the institution that
is a member of the loss year group;

(ii) The name of the fiduciary;
(iii) A representation that the insti-

tution is an insolvent financial institu-
tion as defined in paragraph (b)(4) of
this section; and

(iv) A representation that the fidu-
ciary has satisfied the requirements set
forth in paragraphs (d)(2)(i) and (ii) of
this section.
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(4) Additional information. If the fidu-
ciary files additional information
under paragraph (c)(1)(iii) of this sec-
tion, the fiduciary must attach a rep-
resentation that it has satisfied the re-
quirements set forth in paragraph
(d)(2)(iii) of this section.

(5) Election to waiver carryback. Any
election filed after December 30, 1991,
by the common parent of a loss year
group under section 172(b)(3) to relin-
quish the entire carryback period with
respect to a consolidated net operating
loss arising in a loss year is not effec-
tive with respect to the portion of the
consolidated net operating loss attrib-
utable to a subsidiary that is an insti-
tution. Instead, the fiduciary may
make the election under section
172(b)(3) with respect to the portion at-
tributable to the institution after the
notice described in paragraph (d)(1) of
this section is filed. For purposes of
this paragraph (e)(5), the portion at-
tributable to an institution is deter-
mined under the principles of para-
graph (g)(2)(ii) of this section.

(f) Processing and reconciliation of in-
formation by the Internal Revenue Serv-
ice—(1) Loss year return if the insolvent
financial institution is a member of a loss
year group. The Internal Revenue Serv-
ice may, in its sole discretion, adjust a
loss year return filed by the common
parent of a loss year group to take into
account information filed by the fidu-
ciary in accordance with paragraph (e)
of this section, or accept or adjust a
loss year return for the loss year group
filed by the fiduciary. Nothing in this
section relieves the common parent of
a loss year group of its duty to file a
consolidated return taking into ac-
count an institution’s items of income,
gain, loss, deduction, and credit for any
taxable year, or obligates the Internal
Revenue Service to accept a return
filed by the fiduciary as the return of
the loss year group.

(2) Claim for refund with respect to con-
solidated carryback year. The Internal
Revenue Service may, in its sole dis-
cretion, adjust a claim for refund filed
by the common parent of a carryback
year group to take into account infor-
mation filed by the fiduciary in accord-
ance with paragraph (e) of this section,
or accept or adjust a claim for refund
for the carryback year group filed by

the fiduciary. Nothing in this section
obligates the Internal Revenue Service
to pay a claim for refund, or to accept
a claim for refund, filed by the fidu-
ciary as a claim for refund for the
carryback year group.

(3) Additional information. In deter-
mining the amount of any refund that
may be paid to the fiduciary under
paragraph (g) of this section, the Inter-
nal Revenue Service may, in its sole
discretion, take into account any infor-
mation that the Internal Revenue
Service deems relevant and may re-
quire the fiduciary to file any addi-
tional information the Internal Rev-
enue Service deems appropriate.

(g) Payment of a refund or a tentative
carryback adjustment to fiduciary—(1) In
general. If a claim for refund or an ap-
plication for a tentative carryback ad-
justment is filed for the consolidated
carryback year in accordance with
paragraph (e) of this section, the Inter-
nal Revenue Service may, in its sole
discretion, pay to the fiduciary all or
any portion of the refund or tentative
carryback adjustment that the Inter-
nal Revenue Service determines under
this section to be attributable to the
net operating losses of the institution.
Nothing in this section obligates the
Internal Revenue Service to pay to the
fiduciary all or any portion of a claim
for refund or application for tentative
carryback adjustment.

(2) Portion of refund or tentative
carryback adjustment attributable to the
net operating loss of an insolvent finan-
cial institution—(i) In general. The por-
tion of a refund or tentative carryback
adjustment attributable to a net oper-
ating loss of an institution that is car-
ried to a consolidated carryback year
is determined based on the absorption,
as described in paragraph (g)(2)(iii) of
this section, of the institution’s net op-
erating loss carried to the consolidated
carryback year.

(ii) Member’s net operating loss. If the
loss year is a consolidated return year,
references in this section to the net op-
erating loss of a member of the loss
year group is a reference to the portion
of the loss year group’s consolidated
net operating loss attributable to the
member. The consolidated net oper-
ating loss for a taxable year that is at-
tributable to a member is determined
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by a fraction, the numerator of which
is the separate net operating loss of the
member for the year of the loss and the
denominator of which is the sum of the
separate net operating losses for that
year of all members having such losses.
For this purpose, the separate net oper-
ating loss of a member is determined
by computing the consolidated net op-
erating loss by taking into account
only the member’s items of income,
gain, deduction, and loss, including the
member’s losses and deductions actu-
ally absorbed by the group in the tax-
able year (whether or not absorbed by
the member).

(iii) Absorption of net operating losses.
The absorption of net operating losses
generally is determined under applica-
ble principles of the Code and regula-
tions, including the principles of sec-
tion 172 and §§ 1.1502–21(b) or 1.1502–
21A(b) (as appropriate) of this chapter.
Notwithstanding any contrary rule or
principle of the Code or regulations, if
an institution and another member of
the carryback year group have net op-
erating losses that arise in taxable
years ending on the same date and are
carried to the same consolidated
carryback year, the carryback year
group’s consolidated taxable income
for that year is treated as offset first
by the loss attributable to the institu-
tion to the extent thereof.

(3) Examples. For purposes of the ex-
amples in this section, all groups file
consolidated returns, all corporations
have calendar taxable years, the facts
set forth the only corporate activity,
the fiduciary has met the notice and
filing requirements of this section, and
the common parent has filed a return
for the loss year and a claim for refund.
The principles of this paragraph (g) are
illustrated by the following examples.

Example 1. Absorption of net operating
losses. (a) P owns all the stock of S1, an in-
solvent financial institution, and S2, a cor-
poration that is not a financial institution.
For Year 1, P, S1, and S2 each have $50 of in-
come, and the P group’s consolidated taxable
income is $150. On May 31 of Year 2, S1 be-
comes insolvent and is placed in receivership
under the supervision of a fiduciary. For
Year 2, the P group has a consolidated net
operating loss of $200, of which $100 is attrib-
utable to S1 and $100 is attributable to S2.

(b) Under paragraph (g)(2)(iii) of this sec-
tion, the $150 of consolidated taxable income

for Year 1 is offset first by the $100 portion
of the consolidated net operating loss for
Year 2 attributable to S1. The remaining $50
is treated as offset by $50 of the $100 of con-
solidated net operating loss attributable to
S2. Thus, the refund attributable to $100 of
the loss may be payable to the fiduciary and
the refund attributable to $50 of the loss may
be payable to P. The remaining $50 consoli-
dated net operating loss, available to be car-
ried forward, is entirely attributable to S2.

Example 2. Separate return net operating loss.
The facts are the same as in Example 1, ex-
cept that S1 left the P group at the end of
Year 1 and its $100 of loss in Year 2 is in-
curred in a separate return limitation year.
Under paragraph (g)(2)(iii) of this section,
the generally applicable absorption prin-
ciples of section 172 and § 1.1502–21 of this
chapter apply. Although S1 and S2 are car-
rying back losses to Year 1 from taxable
years ending on the same date (Year 2), S1’s
loss is subject to a $50 limitation under
§ 1.1502–21(c) of this chapter and only $50 of
S1’s loss is absorbed before S2’s net oper-
ating loss. Therefore, the refund attributable
to $50 of the net operating loss of S1 may be
payable to the fiduciary, and the refund at-
tributable to $100 of the net operating loss of
S2 may be payable to P. The remaining $50
net operating loss of S1 is available to be
carried forward.

(4) Refund or tentative carryback ad-
justment allocation agreement. The deter-
mination of the portion of any refund
or tentative carryback adjustment
payable to the fiduciary under this
paragraph (g) shall be made without re-
gard to—

(i) Any agreement among the mem-
bers of the consolidated group; or

(ii) Whether the fiduciary is other-
wise entitled to any portion of the re-
fund or tentative carryback adjust-
ment under applicable law.

(h) Credits, net capital losses, and sub-
groups—(1) Credits and net capital
losses—(i) In general. The principles of
this section also apply to credits and
net capital losses, with appropriate ad-
justments to reflect differences be-
tween the rules applicable to net oper-
ating losses and those applicable to
credits and net capital losses.

(ii) Example. The principles of this
paragraph (h)(1) are illustrated by the
following example.

Example. Net capital loss. (a) P owns all
the stock of S1, an insolvent financial insti-
tution, and S2, a corporation that is not a fi-
nancial institution. For Year 1, P, S1, and S2
each have $50 of capital gain, and the P
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group’s consolidated capital gain net income
is $150. On May 31 of Year 2, S1 becomes in-
solvent and is placed in receivership under
the supervision of a fiduciary. For Year 2,
the P group has a consolidated net operating
loss of $100 that is attributable to S1, and a
consolidated net capital loss of $100 that is
attributable to S2.

(b) Under paragraphs (g)(2)(iii) and (h)(1) of
this section, the generally applicable absorp-
tion principles of sections 172 and 1212 and
§§ 1.1502–21(b) and 1.1502–22(b) of this chapter
apply. Consequently, S2’s capital loss is ab-
sorbed before S1’s net operating loss. There-
fore, the $150 of consolidated capital gain net
income is offset first by S2’s $100 capital loss
and the remaining $50 by S1’s net operating
loss. The refund attributable to $50 of the net
operating loss may be payable to the fidu-
ciary, and the refund attributable to the $100
of capital loss may be payable to P. The re-
maining $50 consolidated net operating loss
available to be carried forward is entirely at-
tributable to S1.

(2) Insolvent financial institution sub-
group—(i) In general. The principles of
this section apply to all members in-
cluded in an insolvent financial insti-
tution subgroup with appropriate ad-
justments to reflect differences result-
ing from the application to more than
one corporation in a group. Unless oth-
erwise determined by the Internal Rev-
enue Service in its sole discretion, an
insolvent financial institution sub-
group is composed of an insolvent fi-
nancial institution and those other
members of a loss year group that, at
any time during the conservatorship or
receivership of the institution, bear the
same relationship to the institution
that the members of a group bear to
their common parent under section
1504(a)(1).

(ii) Examples. The principles of this
paragraph (h)(2) are illustrated by the
following examples.

Example 1. Loss of other subgroup mem-
bers. (a) S1 is a financial institution, and P,
S2, and S3 are not financial institutions. P
owns all the stock of S1, S1 owns all the
stock of S2, and the stock of S3 is owned 20
percent by S2 and 80 percent by P. For Year
1, P, S1, and S2 each have $100 of income, S3
has no income or loss, and the P group’s con-
solidated taxable income is $300. On May 31
of Year 2, S1 becomes insolvent and is placed
in receivership under the supervision of a fi-
duciary. For Year 2, the P group has a con-
solidated net operating loss of $300, of which
$200 is attributable to S1 and $100 is attrib-
utable to S2.

(b) S1 and S2 compose a subgroup because
S2 bears the same relationship to S1 that the
member of a group bears to its common par-
ent under section 1504(a). S3 is not included
in the subgroup because it is not connected
to S1 through 80 percent stock ownership as
described in section 1504(a).

(c) Because S1 and S2 are members of a
subgroup, a claim for refund under paragraph
(e) of this section must be based on the ag-
gregate consolidated net operating loss of
both S1 and S2. Under paragraph (e)(5) of this
section, P may not elect under section
172(b)(3) to relinquish the entire carryback
period with respect to the $300 of consoli-
dated net operating loss arising in Year 2
that is attributable to S1 and S2. Any refund
payable under paragraph (g)(1) of this section
with respect to the $300 loss of S1 and S2 may
be paid by the Internal Revenue Service di-
rectly to the fiduciary.

Example 2. Income of other subgroup mem-
bers. (a) The facts are the same as in Example
1, except that S2 has $100 of income in Year
2 rather than $100 of loss. Any refund payable
under paragraph (g) of this section with re-
spect to the loss of S1 in Year 2 must take
into account the income of S2, and therefore
the refund will be based on a $100 loss of the
subgroup.

(b) Although P and S3 are not members in-
cluded in the subgroup, the loss year return
and the claim for refund filed by the fidu-
ciary under paragraph (e) of this section
must be completed based on all information
to which the fiduciary has reasonable access.
Under paragraph (e)(3) of this section, if P
does not file a loss year return that is ac-
cepted by S1, and S1 has reasonable access to
information indicating that P and S3 have
income in Year 2, S1 must take that income
into account in filing the P group’s return
for Year 2 and reduce the amount of S1’s loss
that may be carried to Year 1 accordingly.
However, if P or S3 has a loss in Year 2, any
refund attributable to that loss will not be
paid to the fiduciary.

(i) [Reserved]
(j) Determination of ownership. This

section determines the party to whom
a refund or tentative carryback adjust-
ment will be paid but is not determina-
tive of ownership of any such amount
among current or former members of a
consolidated group (including the insti-
tution).

(k) Liability of the Government. Any
refund or tentative carryback adjust-
ment paid to the fiduciary discharges
any liability of the Government to the
same extent as payment to the com-
mon parent under § 1.1502–77 or § 1.1502–
78 of this chapter. Furthermore, any

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00338 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



339

Internal Revenue Service, Treasury § 301.6404–1

refund or tentative carryback adjust-
ment paid to the fiduciary is consid-
ered a payment to all members of the
carryback year group. Any determina-
tion made by the Internal Revenue
Service under this section to pay a re-
fund or tentative carryback adjust-
ment to a fiduciary or the common
parent may not be challenged by the
common parent, any member of the
group, or the fiduciary.

(l) Effective dates. This section applies
to refunds and tentative carryback ad-
justments paid after December 30, 1991.

[T.D. 8387, 56 FR 67487, Dec. 31, 1991; 57 FR
6073, Feb. 20, 1992. Redesignated and amended
by T.D. 8446, 57 FR 53034, Nov. 6, 1992; T.D.
8677, 61 FR 33325, June 27, 1996; T.D. 8823, 64
FR 36101, July 2, 1999]

§ 301.6403–1 Overpayment of install-
ment.

If any installment of tax is overpaid,
the overpayment shall first be applied
against any outstanding installments
of such tax. If the overpayment exceeds
the correct amount of tax due, the
overpayment shall be credited or re-
funded as provided in section 6402 and
§§ 301.6402–1 to 301.6402–4, inclusive.

§ 301.6404–0 Table of contents.
This section lists the paragraphs con-

tained in §§ 301.6404–1—301.6404–3.

§ 301.6404–1 Abatements.
§ 301.6404–2T Definition of ministerial act (tem-

porary).
(a) In general.
(b) Ministerial act.
(1) Definition.
(2) Examples.
(c) Effective date.

§ 301.6404–3 Abatement of penalty or addition
to tax attributable to erroneous written ad-
vice of the Internal Revenue Service.

(a) General rule.
(b) Requirements.
(1) In general.
(2) Advice was reasonably relied upon.
(i) In general.
(ii) Advice relating to a tax return.
(iii) Amended returns.
(iv) Advice not related to a tax return.
(v) Period of reliance.
(3) Advice was in response to written re-

quest.
(4) Taxpayer’s information must be ade-

quate and accurate.
(c) Definitions.
(1) Advice.
(2) Penalty and addition to tax.
(d) Procedures for abatement.

(e) Period for requesting abatement.
(f) Examples.
(g) Effective date.

[T.D. 8299, 55 FR 14245, Apr. 17, 1990]

§ 301.6404–1 Abatements.

(a) The district director or the direc-
tor of the regional service center may
abate any assessment, or unpaid por-
tion thereof, if the assessment is in ex-
cess of the correct tax liability, if the
assessment is made subsequent to the
expiration of the period of limitations
applicable thereto, or if the assessment
has been erroneously or illegally made.

(b) No claim for abatement may be
filed with respect to income, estate, or
gift tax.

(c) Except in case of income, estate,
or gift tax, if more than the correct
amount of tax, interest, additional
amount, addition to the tax, or assess-
able penalty is assessed but not paid to
the district director, the person
against whom the assessment is made
may file a claim for abatement of such
overassessment. Each claim for abate-
ment under this section shall be made
on Form 843. In the case of a claim
filed prior to April 15, 1968, the claim
shall be filed in the office of the inter-
nal revenue officer by whom the tax
was assessed or with the assistant re-
gional Commissioner (alcohol, tobacco,
and firearms) where the regulations re-
specting the particular tax to which
the claim relates specifically require
the claim to be filed with that officer.
Except as provided in paragraph (b) of
§ 301.6091–1 (relating to hand-carried
documents), in the case of a claim filed
after April 14, 1968, the claim shall be
filed (1) with the Director of Inter-
national Operations if the tax was as-
sessed by him, or (2) with the assistant
regional Commissioner (alcohol, to-
bacco, and firearms) where the regula-
tions respecting the particular tax to
which the claim relates specifically re-
quire the claim to be filed with that of-
ficer; otherwise, the claim shall be
filed with the service center serving
the internal revenue district in which
the tax was assessed. Form 843 shall be
made in accordance with the instruc-
tions relating to such form.

(d) The Commissioner may issue uni-
form instructions to district directors
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